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Three years after Title IX of the Education 
Ainemaflieiits of 1972 becane law r the D. . S* . Department of Health* 
E dacMston r and Half are provided regulations for the implementation of 
Title 1%, This report reviews the implications of these regulations 
as veil as several of the court cases in which discrimination on the 
basis of sex has been declared unconstitutional, a discussion of 
p roller associated with mandated institutional aelf^evalaation and 
advantages and disadvantages of various methods used are included* 
Bif^etiveness o£ such self-studies still requires some time to 
MS€$^i i brief review of the historical and present situation of 
wcm^n in higher education is presented* and its ioportanae noted as 
tie type of discrimination discussed provided the impetus for 
adoption of Title IX, However r Title IX represents departure from 
siidiat legislation (Titles 17 t 7% # and in that ses 

discriiination is prohibited as opposed to specifying fenales as a 
sjecifil^ target group* Women generally* and particularly in higher 
educatianF are still discriminated against, Implementation of Title 
IS regulations depends on the coDimittfflent of institutional chief 
aflsiniat raters and the aggressiveness of the women charged with 
a^nitoriaig Title IX stipulations* (Author/JDS) 
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WHY, WHAT AND WHERE TO? 
Title IX, Educational Amendment of 1972 
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EDUCATION POSITION OR POLICY. 



Title IX of the Educational Amendment of 1972 specifies ,, no parson 
in the United States shall on the basis of sex ? be excluded from partici- 
pation in, be denied the benefits of, or be subjected to discrimination 
under any education program or activity receiving federal financial 
ass! stance 11 - ' 



Tim power of enforcement of Title IX is the denial of federal funds 
In the event an Investigation by HEW Indicates that discriminatory 
practices exist at a particular institution. Since the scope of insti- 
tutions obtaining federal assistance has recently been greatly expanded 
through the legal Interpretation that institutions whose students receive 
federally insured loans qualify as receiving federal assistance, the 
application of Title IK regulations has been extended to most private as 
vim}} as all public post^seeondary institutions of higher education and 
all public secondary schools, 



Three years after becoming law* June 21 , 1975, the LLS, Departftarit 
of Health, Education and Welfare provided regulations for implementing 
Title IX, The unique feature of the Regulations is the requirement that 
each institution undertake a self-study in order to develop recommendations 
whereby current policy or practices deemed not In compliance will be 
appropriately altered* 



11,5, Department of Health, Education, and Welfare/Office of Civil 
Rights* M Final Title \1 Regulation Implementing Educational Amendments 
of 1972, p. 241248, 1975, 



These recommendations must be on file at each Institution supported 
by information Indicating data of fulfillment for review by HEW during 
the neHt three years* Although the enforcement of Title IX is first 
through voluntary compliance and in the event that fails enforcement 
action by administrative proceedings to terminate federal financial 
assistance until the institution ceases Its discriminatory conduct or by 
other means such as referral to the Department of Justice In the event 
that provided by an institution is deemed I nsuf f ic lent, In practice, the 
possibility of HEW officials making an independent self-study and from 
these develop recorrimendat ions is a strong Impetus for institutions 
making an effort which will at least minimally meet the guidelines of 
the Regulations 11 , 

The a^eas specified in the Regulations include admissions^ course 
offerings, physical education, student and employee organisations and 
housing. Curriculum materials are specifically not included nor are 
social and fraternal organizations as a result of Senator Bayh^s efforts. 
Post^seoondary institutions are permitted three years to comply fully 
only fn the area of intercollegiate sports in order to allow time to 
develop alternate scheduling of Intercollegiate athletic games. 

At the time of passage much attention was generated by the Impl I ^ 
cations of the regulations on athletic policies and practices, maternity 
leave, and student housing* A review of current literature a year later 



3 



indicates a paucity of Information and/or comment aboist Title IX. At 
many Institutions it was not until the early part of 1976 that either 
the existing Affirmative Action Officer or another person already 
employed was designated as the person responsible for the lf $el f-5tudy M 
and 11 Recommendat ions' 1 . 

At the time of Issuing the regulations, HEW had not determined a 
model or method which educational institutions were to use for their 
self-study, Several institutions including Kent State University 
received grants and separately published comprehensive material. The 
Kent KEDS Manual was aimed primarily at secondary schools jn the state 
of Ohio, Several universities including the University of Denver and 
the University of Iowa, having developed their own model, incorporated 
these in a kit which was available for purchase, A similar function for 
Institutions of higher education was undertaken by the American Council 
on Educationj Office of Women in Higher Education, who prepared ^Insti^ 
tutional Self-Evaluatiom The Title IX Requi rement n * These were 
subsequently issued by HEW July, 1 976 as their official explanatory 
document* Review of these various sources indicates two organizational 
methods of undertaking the self^study were generally recommended! (]) 
establishment of ad hoc committees to obtain data on existing policies 
and procedures at the institution or (2) use of line administrators to 
col lect such data, 
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Traditionally aducat'onal inst Hut ions have .used the committee 
structure for a variety of special activities. That persons or persons 
must appoint the committees f hov^everj creates the possibility of having 
the coir^lttee membership controlled and thus making the data obtained 
througi? the committee structure suspect as It my not be representative 
of actual practices at the Institutions, A similar problem exists with 
the use of line administrators* A resolutions of this problem is to 
provide m means whereby the initial data coll acted, whether by line 
administrators or committees , is thoroughly reviewed and documented by 
employees and students of the institution, An advantage of using line 
administrators is that, since it Is these people who must implement 
Title IX requirements, by thoroughly acquainting them with its signify 
cance and Intent through direct I nvolvement, they may be knowledgeable 
whan required to make administrative decisions having Title IX implications 

As of July 21 j J976j the description of modifications or remedial 
steps t© be undertaken for orderly and progressive elimination of the 
effects of d iscrlminat Ion must be available for review by HEW at each 
educational ins t! tut I on. 

The effectiveness of requiring a self-study from which recommenda- 
tions are developed v/ill require considerable time to be determined; 
however, a review of the conditions which prompted the draft"ng of Title 
5X may aid administrators as they add monitoring compliance of Title IX 
to their existing responsibilities, 
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Historically ths percentage of women participating in the work 
force of the United States has risen from 171 of all workers In I89G to 
39.3% as of April, 197^. 



Projections made by the Bureau of Labor Statistics indicate that 
educational attainment by women is expected to increase and that by 
1985* 781 will complete at least four years of high school and that 
those having four year college degree will equal 1/6 of all women workers* 
Projections are interesting but what of actual conditions? 

in addition to the percentage of employed women increasing, the 
number of educated women and thus the number of women who, using criteria 
of educational attainment, are qualified for positions of authority and 
responsibi llty with commensurate remuneration is indicated in the follow- 
ing two tables: Table 2 "Women in the Labor Force, Selected Year I890 
through 197^ M ,~ and Table 92 ''Historical Summary of Faculty, Student 
Degrees, in institutions of Higher Education! United States 1 869^72 to 
1972-73 n , 2 



'll.S* Dept. of Labor, Bulletin 297* 11 1975 Handbook on Women Workers, 
Employment Standards Administration, Women's Bureau, 11 p. \Bkf. 

, ; 2 U.S, Dept. of HEW, Digest of Educational Stat ? sties* p. 89, 1975. 
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Using compilations of figures in these two tables, participation of 
women In higher education has risen from an estimated 21,281 In 1890 to 
a high of 43,68 In 1930 followed by a decrease during the Depression and 
early war years to 35*32 In I960, then a rise as of 1971-72 to k2.7$%- 

Although the percentage of women continuing in higher education 
beyond initial enrollment and continuing through to the Doctoral degree 
decreases markedly — from 42,781 initial enrollment to 15$ receiving 
Ph.D's in 1972, the percentage of those participating over the years in 
higher education has indeed increased significantly and steadily except 
during 1959-60. Furthermore, the number of women having M^A^s as of 
1929 has been 4ol of the total M*A* population* Since an M S A, degree In 
a majority of educational specializations except for teaching at the 
university level is the terminal degree, there Is and has been for some 
forty-six years a cadre of eminately educationally qualified women - 
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Thus thi raw numbers and percent of women compared to men completing 
higher degrees as of 1930 and thereafter is significant In view of the 
educational criteria used to select "qualified" applicants. 

Contrary to expectations that the percentage of educated women has 
increased progressively, a review of Table 92 establishes that the 
percentage participating in higher education as well as the percentage 
completing the three rungs of higher education in 1929^30 is only 
slightly lass than that in 197W2 1 * It Is the availability but lack 
of recognition and job responsibility with commensurate paying positions 
obtained In higher education as well as other commercial areas that 
prompted the Introduction of Title IX* 

Title \% of the Education Amendment of 1972 was originally introduced 
as an amendment to the 1964 Civil Rights Act* but was not accepted until 
1972 when i t became an amendment to the Educational Act of that year* 
It was cosponsored by Senate Pell of Rhode Island and Senate Chiles of 
Florida, In August of 1971 it was passed by the Senate, in October It 
was reported to the House and passed the following month. The Senate 
and House compromise bill was discussed by the Senate and the House 
during March* 1972 and on May 24, 1972 it was approved by the Senate* 63 
to 15* 21 not voting and on June 8, 1972 It was passed by the House, 218 
to 180 with 34 not voting* During the Senate debate. Senator Bayh 



Ibid*, 1975 Handbook, 
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introduced an irrindmsnt excluding sookl f raterni ties and serorit Its i 

YMCA, YWCA S Girl or Boys Scouts, Camp PI r© Girls and any v© lurytary ycuth 

I 

organization tyhose members were under 19 year s of age and traditionally 

1^ 

of one sex* On June 23> 1972, the President s Igned the Amendment, 

Even before the passage of Title !)C, the lower federal courts had 
already sustained the argument that mm based discrimination violated 
the Due Froeets clause of the Fourteenth Amendment and legislation 
passed prohibiting this type of di icrlml nation wis const! tutlonil , As 
of March, 1 9?6* thare have bean some 580 cases tried before either the 
Federal District Courts or the Federal Appeals Courts, Thess 580 casts 
represent only those cases in which thi wrd ''sex discrimination' 1 appear 
In the syllabus. Many other cases have undoubtedl v been Joined with 
civil rights act Ion and been tried under the umbrella of the Equal 
Protection Clause the Fourteenth Amn dfnent* Also, cases dealing 
essentially with Sex discrimination but not using sex discrimination in 
the description cf the case or tried mnsimr another constitutional issue 
are not included In this figure* 

There have fceefi ten n sex discrimination 11 cases accepted and decisions 
rendered by the Supreme Court of the Uni ted States- The trend eppears 
to be that the Court strictly scrutinizes classifications based on sex 
end If the defendant cannot justify the vil Idlty or reason for the means 
and the ends achieved by the use of %m dlscr fmt nation* the activity 
will be declared unconstitutional. 



Congressional Record. Vol, 118» 



A single case Is Indicative of this attitude, in Bergeltnan vs San 
Francisco United School District, 501 F*2 D 1264 (C.A. Da lifcrnia , 
137 1 *) * ons of the two Issues was "whether a school district, In order to 
maintain equal number of boys and girls In the school, may apply higher 
admissions requ Irements to girls than to boys 11 J TN folding wis that 
requiring girls to have a higher academic average than boys for admissions 
to a pubUe: high school wh Ich y/as nothing more thin an academic Nigh 
seftool, violated the Equal Protection Clause of the Fourteenth Arnendrnert- 
Th^ rationale was "that education provl des access to jabs and sax discrimi- 
nation in education Is potentially destructive to the disfavored se>c*, ^lov/ell 
High Schools as i conduct to better university education and hence to 
better jobsp is sxaot ly that type of educational program to wh I ch Congress 
Intended to eliminate sex diser Imlmition whan it passed Title IX, 11 

It Is therefore evident that the legal means was already available 
thereby a person could obtain relief frctn the oourts before the passage 
of Title IX; however, Title IX v*/hlch is ippl icable to educational 
Institutions only* was fslt necessary because many of these Institutions 
stem to be acting as a detereiit to changing societal attitude toward sex 
dlscrl ml rat Ion* Furthermore, in that the number of mallard females 
both In population and among those attending educational I rstlt itons 3 
Including h Igher education* Is rapidly reaching the 50% mark/ (Table 83: 
Total Enrol Itnent In Instituiors of Higher Education by Sen a Type of 




Enrol Iment and Control of Inst! tut lorn United States, Fall 1374 and 
Table 84 First-time Degree Credit Enrollment In Insti tut ions of Higher 
Education, by Sex and by Control of Institutions, Fall, 1946 to Fall, 
l975)authors of Title IX felt justified in the use of peer pressure 
within the educational institutions aided by federal law to obtain 
change In both educational programs and educational employment practices. 
As a result, Title IX Incorporated the two unique features t (1) sel f- 
eyaluatlon and recommendat Ions prepared internally by Institutions and 
(2) Internal grievance procedure as a major thrust for enforcement. 

The requirement of an internal grievance policy and procedure 
wheraby a person having a sex discrimination grievance can attempt to 
obtain resolution is a further emphasis on peer dec is Jon making. Grievance 
policy and procedure insuring due process was Initially developed in 
part through the union movement and has been accepted for some time by 
such educational organizations as the AAUP, Tradi tional ly , only full 
tirna faculty members have had access to such a process for resolution of 
grievances in educational institutions and therefore the requirement 
that a] 1 employees have access Is a departure from educational tradition. 
Information elicited by means of a grievance procedure, previously when 
the case went to court, was reviewed without further examination of the 
facts; however, (n Jewell D. Chandler, petitioner, V. Richard L. Roudebush, 
etc. , et al. No, 74-1599* Supreme Court of the United States Slip Opinion, 
June 1, 1976, It was determined that a person appealing administrative 
decisions is entitled to a new (nova) trial. Such a person before 



resorting to the Courts would have to have exhausted all administrative 
remedies (channels), This decision adds significantly to the Importance 
of the Interna] grievance policy and procedure because both the process 
and contents of such are subject to review by a court* Now that 
additional information may be solicited as a result of incomplete or 
inaccurate information being collected through the grievance procedure 
accurate fact finding and equitable refoliitiont through Internal grievance 
procedure may be encouraged. 

Title IK represents departure from similar legislation. Titles 
VI and VI! in that sex discrimination is prohibited as opposed to specifying 
females as a specif ic group which Is not to be discriminated against. 
This feature has already resulted In the use by both males and females 
of Title IX. 

This distinction has been further strengthened by publications 
prepared by the National Foundation for the Improvement of Education for 
HEW* These documents entitled "Complying with Title IX the First Twelve 
Months 11 * and "Complying with Title IXi Implementing Institutional Self- 
Evaluation 1 ' make It clear through the use of explanatory material and 
check lists that the Federal government's Intent is to end discrimination 
for both sexes, Since Title IX is unique to education, what can be 
expected? 
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Industry has had considerable experience with the intent of Title 

IX because discrimination hat been prohibited for reason of sex for 

seven! years, According to a recent Wall Street Journal entitled 

"Lagging Behind Though More Women Work, Job Equality Fails to Material i2e n 

rhe Labor Department reports the current median income of working women 

was 57% of the median wage of men — a decrease from nearly 64S In 1955, 

Furthermore, "women still face not only a status quo of unequal pay, 

'dead end jobs 1 but discrimination th- In some ways is more pernicious 

2 

than a decade ago 11 . Several reasons are given for this* Professor 
Wallace, Professor of Economics at the Sloan School of Management at 
MIT states M no one ! s to blame. Its just the way the system works • Its 
blindly doing things the way they've always been done* 11 The legal* 
accounting and medical professions have made a great attempt to make It 
possible for women to enter these occupations and their success Is 
evident In the increase in the numbers of women who are now holding 
professional degrees and working actively in these professions* However, 
in the area of education and social work* two fields where women have 
long outnumbered men, the market is decreasing because of declining 
birth rates and the expectation and prospect therefore of low paying, 
low skilled Jobs is probably more realistic than the expectation of 
women ''tpking over 11 the professionally demanding and financially reward* 
Ing position* In fact, the very conservatism of education as an instl* 
tutlori Indicated by the Inclusion of Title IX as an amendment suggests 

'wall Street Journal* July 6, 1976* p, 1 

2 lbid.» 

3 lbid., 

1 n . 



that active implementation of Title IX depends solely upon the degree of 
eommftnient of the chief administrators of the sdueatlMil instf tutiorii 
the degree to which that conwitment is communicated to mid-admf nlstntors 
ind the aggressiveness of women new employed In monitoring the stipulations 
of Title IX, 
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